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Item 5.02

Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory
Arrangements of Certain Officers.

Appointment of Chief Financial Officer
On January 1, 2021, the Board of Directors (the “Board”) of ZIVO Bioscience, Inc. (the “Company”) appointed Keith Marchiando as
the Company’s Chief Financial Officer effective immediately. Mr. Marchiando succeeds Philip Rice who stepped down from his role as
Chief Financial Officer of the Company effective January 1, 2021, and who is remaining as a non-executive employee of the Company
for a transition period.
Mr. Marchiando, age 58, joins the Company from New US Nonwovens, LLC (“Nonwovens”), a contract manufacturer of personal care
and home care products, where he was Chief Financial Officer since August 2019. At US Nonwovens, he was responsible for all aspects
of the company’s financial activities, including strengthening corporate controls, implementing financial planning and developing the
Company’s IT strategy. Prior to Nonwovens, he served as a consultant to Plante & Moran PLLC from January 2017 to August 2019,
where he engaged in interim chief financial officer roles which included restructuring and transitioning companies in ownership
changes, supporting M&A activities and enhancing financial functions and processes. Prior to this position, he served as CFO of
Perceptron, Inc. beginning in February 2014, and then CFO of AP Exhaust LLC beginning in May 2015. Mr. Marchiando earned a
Master’s Degree in Business Administration (MBA) in corporate finance from Carnegie Mellon University’s Tepper School of
Management and an undergraduate degree in finance and economics at Lehigh University.
On January 1, 2021, the Company entered into an employment letter with Mr. Marchiando (“Marchiando Agreement”). Under the terms
of the Marchiando Agreement, Mr. Marchiando will serve as Chief Financial Officer of the Company for one year, with successive
automatic renewals for one year terms, unless either party terminates the Marchiando Agreement on at least sixty days’ notice prior to
the expiration of the then current term of the Marchiando Agreement. Mr. Marchiando will receive an annual base salary, commencing
on January 1, 2021, of $280,000 (“Marchiando Base Salary”). The Marchiando Base Salary shall increase to $300,000 if within one (1)
year after the effective date, the Company enters into a term sheet and receives the related financing to receive at least $10,000,000 in
equity or other form of investment or debt (“Third Party Financing”) on terms satisfactory to the board of directors of the Company. On
January 1, 2021, Mr. Marchiando received a stock option award issued pursuant to the Company’s 2019 Omnibus Long-Term Incentive
Plan to purchase 13,000,000 shares of the Company’s common stock, par value $0.001 per share (“Common Stock”), with an exercise
price of $0.14 per share. Vesting of these options shall be as follows: 3,000,000 shares vested immediately upon grant of the option
award, and 1,250,000 shares will vest on each 6 month anniversary of January 1, 2021.
Mr. Marchiando shall also receive $25,000 upon the closing, prior to December 31, 2021, of a Third Party Financing that raises at least
$10,000,000. If, upon the closing prior to December 31, 2021 of a Third Party Financing that raises over $13,000,000 for the Company,
Mr. Marchiando shall receive a maximum bonus of $50,000, as long as Mr. Marchiando is employed at the time of closing.
If Mr. Marchiando’s employment is terminated by the Company due to death or Disability, or without Cause, or if Mr. Machiando
resigns for Good Reason (each as defined in the Marchiando Agreement) or if either party does not renew the employment term, Mr.
Marchiando will be entitled to receive the following severance benefits: a continuation of the Marchiando Base Salary for one year,
payment of an amount equal to Mr. Marchiando’s target bonus in the year of termination and a fully-vested, nonqualified stock option to
purchase 1,000,000 shares of Common Stock. Additionally, all outstanding and contingent nonqualified options owned directly or
beneficially by Mr. Marchiando shall be converted immediately into vested options, with terms as specified in the applicable award
agreement.
The Marchiando Agreement provides that if a Change of Control (as defined in the Marchiando Agreement) occurs and Mr. Marchiando
resigns for Good Reason (as defined in the Marchiando Agreement) or Mr. Marchiando’s employment is terminated without Cause (as
defined in the Marchiando Agreement) during the 24-month period following the Change of Control or during the sixty (60) days
immediately preceding the date of a Change of Control, 100% of Mr. Marchiando’s unvested options will be fully vested and the
restrictions on his restricted shares will lapse. The Marchiando Agreement also provides for severance payments of, amongst other
things, a lump sum payment of 200% of the Marchiando Base Salary, 200% of Mr. Marchiando’s Performance Bonus (as defined in the
Marchiando Agreement) earned in the last 12 months preceding the Change of Control and payment of 24 months of the Marchiando
Base Salary in such event.
The foregoing summary of the Marchiando Agreement does not purport to be complete and is subject to, and qualified in its entirety by,
the full text of the Marchiando Agreement, a copy of which is filed as Exhibit 10.1 to this Current Report on Form 8-K and is
incorporated herein by reference.
There are no arrangements or understandings between Mr. Marchiando and any other person with respect to the appointments described
above, and Mr. Marchiando has no family relationship with any director or executive officer of the Company. Mr. Marchiando is not a
party to any transaction that would require disclosure under Item 404(a) of Regulation S-K promulgated under the Securities Exchange
Act of 1934, as amended (the “Exchange Act”).

Resignation of Chief Financial Officer
On January 7, 2021, the Company and Rice entered into a written agreement concerning Rice’s departure from the Company (the
“Separation Agreement”). In consideration for Rice’s assistance in providing transition services to the Company related to the
appointment of Mr. Marchiando as the new Chief Financial Officer and other factors, the Separation Agreement provides for certain
payments and benefits to Rice upon his final termination of employment.
Pursuant to the Separation Agreement, Mr. Rice resigned from his position as Chief Financial Officer of the Company effective on
January 1, 2021, and following a transition period, agreed to resign from all positions as an officer or employee of the Company
effective as of January 31, 2021 (the “Separation Date”). The Separation Agreement provides that Mr. Rice will receive certain benefits
that he is entitled to receive under his employment agreement dated March 4, 2020. Accordingly, under the Separation Agreement,
subject to non-revocation of a general release and waiver of claims in favor of the Company, the Company has agreed to pay Mr. Rice
his base salary of $280,000 for one year and three weeks, beginning on the Separation Date, and grant him an option to purchase
1,000,000 shares of Common Stock. Mr. Rice remains subject to the restrictive covenants in his employment agreement. The foregoing
summary of the Separation Agreement does not purport to be complete and is subject to, and qualified in its entirety by, the full text of
the Separation Agreement, a copy of which is filed as Exhibit 10.2 to this Current Report on Form 8-K and is incorporated herein by
reference.
Item 7.01

Regulation FD Disclosure.

On January 7, 2021, the Company issued a press release announcing the above leadership changes. A copy of the press release is
furnished herewith as Exhibit 99.1.
The information set forth in this Item 7.01 and in the press release attached hereto as Exhibit 99.1, is deemed to be “furnished” and shall
not be deemed to be “filed” for purposes of Section 18 of the Exchange Act, or otherwise subject to the liabilities of that Section. The
information set forth in this Item 7.01, including Exhibit 99.1, shall not be deemed incorporated by reference into any filing under the
Exchange Act or the Securities Act of 1933, as amended, except to the extent that the Company specifically incorporates it by reference.
Item 9.01

Financial Statements and Exhibits.

(d) Exhibits.
Exhibit
10.1
10.2
99.1

Description
Letter Agreement between Keith Marchiando and ZIVO Bioscience, Inc., dated January 1, 2021
Transition and Release Agreement between Philip Rice and ZIVO Bioscience, Inc., dated January 7, 2021
Press Release, issued January 7, 2021

SIGNATURE
Pursuant to the requirements of the Securities Exchange Act of 1934, the Registrant has duly caused this report to be signed on its behalf
by the undersigned hereunto duly authorized.
HELIUS MEDICAL TECHNOLOGIES, INC.
Dated: January 7, 2021

By: /s/ Keith Marchiando
Keith Marchiando
Chief Financial Officer, Secretary and Treasurer

January 1, 2021
Mr. Keith R. Marchiando
3996 Lincoln Road
Bloomfield Hills, MI 48301
Re: Letter Agreement of Employment for Keith R. Marchiando (“Employee”)
Dear Mr. Marchiando:
The purpose of this letter is to formalize the terms and conditions of your employment, and your employment relationship, with ZIVO
Bioscience Inc., a Nevada corporation (the “Company”). Your execution of this letter (this “Agreement”) will represent your acceptance
of all of the terms set forth below.
1.

Term. Subject to the termination provisions set forth in Section 11 below, Employee shall be employed by the Company under this
Agreement beginning on January 1, 2021 (the “Effective Date”) and continuing thereafter for a period ending December 31, 2021
(the “Initial Term”); provided, however, that following the Initial Term, the term of this Agreement shall be automatically
extended for successive terms of one (1) year each (each a “Renewal Term”), unless either party notifies the other party in writing
of its desire to terminate this Agreement at least sixty (60) days before the end of the Initial Term or a Renewal Term then in effect.
Collectively, the Initial Term and any subsequent Renewal Term(s) (or any portion thereof) shall be referred to herein as the
“Employment Term.”

2.

Employment. Throughout the Employment Term, Employee shall serve as Chief Financial Officer, and Secretary of the Company
and shall diligently perform all such services, acts and things as are customarily done and performed by individuals holding such
offices of companies in similar businesses and in similar size to the Company, together with such other duties as may reasonably be
requested from time to time by the President and Chief Executive Officer (“CEO”), to include direct involvement in capital
markets, investor relations and banking relationships, among other such requests. Employee shall periodically and regularly report
to the CEO.

3.

Base Salary. During the Employment Term, the Company shall pay to Employee an annual base salary of TWO HUNDRED
EIGHTY THOUSAND DOLLARS ($280,000) per year, less required withholdings (such amount, as amended from time to time,
the “Base Salary, which shall increase to THREE HUNDRED THOUSAND DOLLARS ($300,000) per year, less required
withholdings upon the completion of a Third Party Financing (as defined below). The CEO and the Board will review the base
salary annually, taking into account industry comparables, Company performance and Employee’s contribution to the success of
the Company’s operations and, when appropriate as determined in the CEO’s and Board’s reasonable discretion, may increase the
base salary to adequately reflect such contribution. Employee’s annual base salary, as in effect from time to time, is hereinafter
referred to as the “Base Salary”.

4.

Performance Bonus
(a) Beginning on the Effective Date (subject to proration in accordance with Section 4(b), and if applicable Section 4(c)) and with
respect to subsequent calendar years commencing or ending during the Employment Term, Employee shall be entitled to
participate in any employee bonus plan as formulated on behalf of the Company with an incentive compensation amount to be
determined by the Board of Directors no later than 60 days after the beginning of the incentive year. The amount, if any, and
timing of such Performance Bonus, which may range from 0% to 100% of Employee’s Base Salary, shall be determined by
the Board or its delegate in its sole discretion; provided, that any such Performance Bonus shall be paid to Employee no later
than March 15 of the calendar year following the year in which the work related to that Performance Bonus was performed,
subject to any payment delays that would be permitted without causing this discretionary bonus right to cease to qualify as a
short-term deferral that is exempt from Section 409A of the Internal Revenue Code, as amended (the "Code"). Except as
otherwise set forth in Section 4(b), payment of the Performance Bonus is conditioned upon Employee's remaining employed
with the Company as of the last day of the Performance Bonus period.

(b) If Employee's employment terminates before the end of the applicable bonus performance period pursuant to Section 10(a),
Section 10(c) Section 10(e) or Section 10(f) below, upon the satisfaction of the requirements of Section 11(f) and the
satisfaction of any pre-established performance objectives at the end of the applicable bonus performance period, Employee
shall be entitled to a portion of the Performance Bonus determined by multiplying the full Performance Bonus amount by a
fraction equal to the number of days of Employee's employment during such applicable period divided by the total number of
days in the applicable bonus performance period (the "Pro Rated Performance Bonus"); provided, however, that if the
Company does not hit its budgeted targets for the applicable year, the Company may adjust such Pro Rated Performance
Bonus down in correlation to such failure. Payment of any bonus under this Section 4(b) shall be made not later than March 15
of the calendar year following the year in which the work related to such bonus was performed, subject to any payment delays
that would be permitted without causing this discretionary bonus right to cease to qualify as a short-term deferral that is
exempt from Section 409A of the Code.
(c) Notwithstanding anything in this section 4, The Parties agree that the Performance Bonus for 2021 will contain a provision for
a minimum TWENTY-FIVE THOUSAND DOLLARS bonus ($25,000) earned upon the closing, prior to December 31, 2021,
of an issuance to a third party of equity or other form of investment or debt on terms satisfactory to the Board of Directors of
the Company, which raises at least $10,000,000 and a maximum of FIFTY THOUSAND DOLLARS bonus ($50,000) for
investment or debt which raises over $13,000,000 (prior to the payment of expenses) for the Company (“Third Party
Financing”), if Employee was employed at the time of closing before December 31, 2021.
5.

Long Term Equity Incentives. On the Effective Date, Employee shall receive an award of nonqualified stock options to purchase
THIRTEEN MILLION (13,000,000) shares of the Company’s common stock, exercisable at a price equal to the sixty (60) day
trailing quoted price of the common stock of the Company in the over-the-counter markets (OTC market). Vesting of these options
shall be as follows: 3,000,000 shares to vest immediately upon grant of the option award; and 1,250,000 shares to vest on each 6
month anniversary of the Effective Date
Any options described in this Agreement or as later offered to Employee shall be granted pursuant to and treated subject to the
terms of that certain ZIVO Bioscience 2019 Omnibus Long-Term Incentive Plan (the “Plan”), or a successor plan thereto.

6.

Expenses. The Company shall reimburse Employee for all necessary and reasonable business expenses incurred by him in the
performance of his duties under this Agreement, upon presentation of expense accounts and appropriate documentation in
accordance with the Company’s standard policies, as they may be amended from time to time.

7.

Benefits. Employee, at his election, may participate, during the Employment Term, in all retirement plans, savings plans, health or
medical plans and any other benefit plans of the Company generally available from time to time to other management employees
of the Company and for which Employee qualifies under the terms of the plans.

8.

Vacation. Employee shall be entitled to earn and use vacation pursuant to the Company’s vacation or paid time off policy as in
effect from time to time for senior executives of the Company. Employees vacation will be pro-rated for the 2020 vacation or paid
time off policy year.

9.

Services. Employee shall perform his duties under this Agreement faithfully, diligently and to the best of his ability. He shall serve
subject to the policies and instruction of the CEO to the extent consistent with the terms of this Agreement, and shall devote all of
his business time, attention, energies and loyalty to the Company, provided, however, that the expenditure of reasonable amounts
of time by Employee for personal, charitable, professional or other business activities, such as an outside director position, shall
not be deemed a breach of this Agreement, so long as such activities do not materially interfere with the services required to be
rendered by Employee under this Agreement and are not contrary to the interests of the Company. On reasonable notice, Employee
shall make himself available to perform his duties under this Agreement at such times and at such places as the Company
reasonably deems necessary, proper, convenient or desirable.

10. Termination. Employee or the Company may terminate Employee’s employment as follows:
(a) Death or Disability. Employee's employment under this Agreement shall terminate automatically upon Employee’s death or
Disability. For purposes of this Agreement, “Disability” means that (i) Employee has been unable, for 180 days or more in any
360-day period, to perform Employee’s duties and responsibilities under this Agreement even with reasonable
accommodation, as a result of physical or mental illness or injury, and (ii) a physician selected by the Company or its insurers,
and acceptable to Employee or Employee’s legal representative, has determined that Employee is so disabled. As part of this
decision-making on disability, Employee and the Company agree to engage in discussion about possible reasonable
accommodations, as such concept is contemplated by the Americans with Disabilities Act, as amended (the “ ADA”). A
termination of Employee’s employment by the Company for “disability” shall be communicated to Employee by written
notice, and shall be effective on the thirtieth (30th ) day after receipt of such notice by Employee (such day, the “Disability
Confirmation Date”), unless Employee returns to full-time performance of Employee’s duties before the Disability
Confirmation Date.
(b) By the Company “for Cause.” During the Employment Term, the Company may immediately terminate Employee’s
employment for “Cause”. For purposes of this Agreement, “Cause” shall mean, in each case as determined by the Board:
(i)

Employee’s conviction of a felony or other crime involving moral turpitude (but not automobile related matters);

(ii)

Employee’s commission of and conviction for any act or omission involving dishonesty, fraud, embezzlement, theft,
substance abuse or sexual misconduct with respect to the Company, any subsidiary of the Company or any of their
respective employees, vendors, suppliers or customers, the specific nature of which shall be set forth in a written notice
by the Company to Employee;

(iii)

Employee’s substantial and continued neglect of or failure to perform his duties, or failure to follow a “reasonable
directive of the CEO” which, after written notice from the CEO of such neglect or failure, has not been cured within
thirty (30) days after he receives such notice. For purposes of this Agreement, “reasonable directive of the CEO,” shall
mean a directive that is applied equitably among the management employees of the Company and that is not
inconsistent with the terms of this Agreement; provided, however, that the foregoing shall not include any directive of
the CEO which (x) upon advice of counsel, could reasonably be a violation of applicable law, the rules and regulations
governing the listing and/or trading of the Company’s securities, or any material agreement to which the Company is a
party or its assets are subject, or (y) is contrary to the customary operations of similarly situated businesses in the
industries and markets in which the Company is engaged or expected to be engaged within one (1) year and;

(iv)

Employee’s gross negligence or willful misconduct in the performance of his duties which results in material harm to
the Company; or

(v)

Employee’s conviction of a misappropriation of funds or assets of the Company or any subsidiary of the Company.
An act or failure to act will be considered “gross or willful” for this purpose only if done, or omitted to be done, by
Employee in bad faith and without reasonable belief that it was in, or not opposed to, the best interests of the Company.
Any act, or failure to act, based upon authority given pursuant to a directive by the CEO or based upon the advice of
counsel for the Company will be conclusively presumed to be done, or omitted to be done, by Employee in good faith
and in the best interests of the Company. Notwithstanding the foregoing, Employee may not be terminated for Cause
pursuant to clauses (iii) or (iv) above unless and until there has been delivered to Employee a copy of the directive by
the CEO (after reasonable notice to Employee and an opportunity for Employee to be heard by the CEO), finding that
in the good faith opinion of the CEO Employee was guilty of the conduct set forth above in clauses (iii) or (iv) of this
definition and specifying the particulars thereof in detail.

(c) By the Company without Cause. During the Employment Term, the Company may terminate Employee’s employment upon
thirty (30) days’ advance written notice to Employee.
(d) By Employee. During the Employment Term, Employee may voluntarily terminate Employee’s employment for any reason or
no reason whatsoever upon thirty (30) days’ advance written notice to the Company.
(e) By Employee for Good Reason – During the Employment Term, Employee may terminate his employment for “Good
Reason.” For purposes of this Agreement, “Good Reason” shall mean, without Employee’s prior written consent, any of the
following:

(i)

a material diminution in Employee’s authorities, duties, titles or responsibilities;

(ii)

the location of the facility at which Employee is required to perform his duties is more than fifty (50) miles from the
then current Company headquarters;

(iii)

a material reduction of Employee’s then Base Salary; or Performance Bonus target percent, or Performance Bonus
maximum percent or

(iv)

the Company’s failure to pay or make available any material payment or benefit due Employee under this Agreement or
any other material breach by the Company of this Agreement.

(iv)

If Employee gives Company one year written notice of Employee’s intention to terminate his employment, provided,
that the Company may terminate Employee’s employment at any time within such one-year period
However, the foregoing events or conditions will constitute Good Reason only if Employee provides the Company with
written objection to the event or condition within ninety (90) days following the occurrence thereof, the Company does
not reverse or otherwise cure the event or condition within thirty (30) days of receiving that written objection and
Employee resigns his employment within thirty (30) days following the expiration of that cure period.

(f) Based on Non-Renewal. Employee’s employment will automatically terminate as of the end of the Initial Term or Renewal
Term then in effect, as applicable, if either party notifies the other party in writing of its desire not to renew this Agreement at
the end of such Initial Term or then-current Renewal Term at least sixty (60) days before the end of such Initial Term or
Renewal Term.
11. Payments Following Termination.
(a) Accrued Obligations. Upon the termination of Employee’s employment for any reason outlined in Section 10, above,
Employee shall be entitled to and the Company shall provide the following payments and benefits (collectively, the “Accrued
Obligations”):
(i)

Any accrued and unpaid Base Salary covering the period of employment prior to the effective date of termination,
payable on the next regularly scheduled payroll date after the effective date of Employee’s termination;

(ii)

Reimbursement for any expenses properly incurred by Employee in accordance withSection 6 through the effective
date of Employee’s termination, payable within thirty (30) days after the effective date of Employee’s termination,
provided Employee has submitted all requisite expense reimbursement documentation; and

(iii)

Employee benefits, if any, to which Employee may be entitled under the Company's employee benefit plans as of the
effective date of Employee’s termination; provided, that, in no event shall Employee be entitled to any payments in the
nature of severance or termination payments except as expressly provided in this Section 11.

(b) Severance Benefits Following a Termination of Employee’s Employment under Section 10(a), Section 10(c) Section 10(e) or
Section 10(f). Upon the termination of Employee’s employment under Section 10(a), Section 10(c), Section 10(e) or Section
10(f) then subject to Section 11(f), in addition to the Accrued Obligations, Employee shall be entitled to:
(i)

severance pay equal to continuation of his Base Salary for one (1) year, and payment of an amount equal to his target
bonus in the year of termination, provided that Employee has complied with Section 11(f) by such date, the first
installment of this salary continuation shall be payable to Employee on the sixtieth (60th) day after the effective date of
the termination and shall include a catch-up payment covering amounts that would otherwise have been paid during
such sixty (60) day period, thereafter, the salary continuation payments shall be payable in regular installments in
accordance with the Company’s general payroll practices; plus

(ii)

fully vested, nonqualified stock option to purchase ONE MILLION (1,000,000) shares of the Company’s common
stock, priced at the sixty (60) day trailing quoted price of the common stock of the Company in the OTC market. All
outstanding and contingent nonqualified options owned directly or beneficially by Employee shall be converted
immediately into vested options, with terms as specified in the applicable award agreement, but in no case with an
expiration date longer than the original option expiration date. This conversion shall take place on the sixtieth (60th)
day after the effective date of the termination, provided that Employee has complied with Section 11(f) by such date;
plus

(iii)

continued participation in Employee’s health and medical plans, which Employee was eligible to participate in or
receive on the day prior to the date of termination, beginning on the date of termination and continuing for a period of
one (1) year, but only to the extent Employee continues to qualify for participation therein and takes all actions required
in connection with participation. In the event Employee does not qualify for participation therein Company will pay
Employee a sufficient sum (after tax) to cover any COBRA or similar payments, provided that Employee has complied
with Section 9 (f).

(c) Severance Benefits Following a Change of Control. If Employee’s employment with the Company ceases within the twentyfour (24) month period following the date of a Change of Control (defined below) due to Section 10a), Section 10(c), Section
10(e) or Section 10(f)then, subject to Section 11(f), Employee will be entitled to:
(i)

The Accrued Obligations;

(ii)

A lump sum cash payment equal to (A) 200% of the sum of Base Salary plus (B) 200% of the Employee’s Performance
Bonus earned in the last 12 months preceding the Change of Control. This amount will be paid in a lump sum, on the
sixtieth (60th) day after the effective date of the termination, provided that the Employee has complied with Section
11(f) by such date.

(iii)

A lump sum cash payment in the amount of $20,000, to be used for the purchase of medical coverage or for any other
purpose, to be paid on the sixtieth (60th) day after the effective date of the termination, provided that the Employee has
complied with Section 11(f) by such date.

(iv)

Severance pay equal to twenty-four (24) months of sum of Employee’s monthly Base Salary amount as in effect on
such date. For purposes of this subparagraph, Base Salary shall be determined based on Employee’s current Base Salary
as of the date of termination. Provided that Employee has complied with Section 11(f) by such date, the first installment
of this salary continuation shall be payable to Employee on the sixtieth (60th) day after the effective date of the
termination and shall include a catch-up payment covering amounts that would otherwise have been paid during such
sixty (60) day period. Thereafter, the salary continuation payments shall be payable in regular installments in
accordance with the Company’s general payroll practices.

(v)

All outstanding and contingent nonqualified options owned directly or beneficially by Employee shall be converted
immediately into vested options, with terms as specified in the applicable award agreement, but in no case with an
expiration date longer than the original option expiration date. This conversion shall take place on the sixtieth (60th)
day after the effective date of the termination, provided that Employee has complied with Section 11(f) by such date.

(d) Severance Events Preceding a Change of Control. If Employee’s employment with the Company ceases during the sixty (60)
days immediately preceding the date of a Change of Control (defined below) due to Section 10(a), Section 10(c), Section
10(e), or Section 10(f), then, subject to Section 11(f), Employee will be entitled to:
(i)

The Accrued Obligations;

(ii)

The Company will make a lump sum cash payment to Employee equal to (A) 200% of sum of Base Salary plus (B)
200% of the Employee’s Performance Bonus earned in the last 12 months preceding the Change of Control . This
amount will be paid in a lump sum, on the sixtieth (60th) day after the effective date of the termination, provided that
Employee has complied with Section 11(f) by such date;

(iii)

A lump sum cash payment in the amount of $20,000, to be used for the purchase of medical coverage or for any other
purpose, to be paid on the sixtieth (60th) day after the effective date of Employee’s employment termination, provided
that Employee has complied with Section 11(f) by such date;

(iv)

Severance pay equal to twenty-four (24) months of sum of Employee’s monthly Base Salary amount as in effect on
such date. . For purposes of this subparagraph, Base Salary shall be determined based on Employee’s current Base
Salary as of the date of termination. Provided that Employee has complied with Section 11(f) by such date, the first
installment of this salary continuation shall be payable to Employee on the sixtieth (60th) day after the effective date of
the termination and shall include a catch-up payment covering amounts that would otherwise have been paid during
such sixty (60) day period. Thereafter, the salary continuation payments shall be payable in regular installments in
accordance with the Company’s general payroll practices.

(v)

All outstanding and contingent nonqualified options owned directly or beneficially by Employee shall be converted
immediately into vested options, with terms as specified in the applicable award agreement, but in no case with an
expiration date longer than the original option expiration date. This conversion shall take place on the sixtieth (60th)
day after the effective date of the termination, provided that Employee has complied with Section 11(f) by such date.
In an effort to be prepared for a potential Change of Control occurring within such sixty (60)-day period, the Company
shall deliver to the Employee the form of Release required hereunder promptly after Employee’s employment with the
Company ceases so that the Employee can execute and deliver to the Company such Release and allow for the
revocation and other time periods to lapse, provided, however, that, in the event a Change of Control does not occur
within sixty (60) days after Employee’s employment with the Company ceases, any such Release delivered to the
Company (x) shall be void and without force or effect as it relates to this Section 9(d), but (y) if applicable, shall be
effective as it relates to Section 9(b).

(e) Reduction of Severance Benefits. Notwithstanding the foregoing, if the Company’s obligation to make the payments provided
for in Sections 11(c)(ii) and 11(c)(iii) or Sections 11(d)(ii) and 11(d)(iii) arises due to Employee’s death or termination due to
Disability, the cash payments described in such sections, as applicable, will be reduced by the amount of benefits paid or
payable to Employee (or Employee’s representative(s), heirs, estate or beneficiaries) pursuant to the life insurance or disability
plans, policies or arrangements of the Company by virtue of Employee’s death or termination due to Disability (including, for
this purpose, only that portion of such life insurance or disability benefits funded solely by the Company or by premium
payments made by the Company and not including the portion of such benefits paid for by Employee); provided that such
offset does not violate Code Section 409A.
(f) Conditions to Severance Benefits; Payment Timing. Notwithstanding any provision of this Agreement, the payments and
benefits described in this Section 10 (other than any Accrued Obligations) shall be provided if and only if: (i) Employee has
been and remains in strict compliance with his post-employment obligations to the Company, including, without limitation,
those outlined in Section 10 through Section 13 of this Agreement, provided that noncompliance shall be determined only
pursuant to a final, non-appealable decision by a court of competent jurisdiction; and (ii) Employee has executed and
delivered to the Company a general release of claims satisfactory to the Company in the form attached hereto as Exhibit A (the
“Release”) and such Release becomes effective and irrevocable in a manner consistent with applicable law within sixty (60)
days after the date Employee’s employment is terminated. Notwithstanding any provision of this Agreement to the contrary, in
no event shall the timing of Employee’s execution of the Release, directly or indirectly, result in Employee designating the
calendar year of payment, and if a payment that is subject to execution of the Release could be made in more than one taxable
year, payment shall be made in the later taxable year.
(g) No Other/Duplication of Benefits. Except as specifically provided herein and subject to Code Section 409A, Employee shall
not accrue or be entitled to any salary, compensation (Including under any severance plan, fund, agreement, or other
arrangement maintained by the Company), or benefits after the date Employee’s employment is terminated, except as provided
in this Section 11 or expressly required by applicable law. Further, and for the avoidance of doubt, the payments and benefits
described in Section 11(c) and Section 11(d) are in lieu of (and not in addition to) each other and of the benefits set forth in
Section 11(b).
(h) Change of Control Definition. As used in this Agreement, “Change of Control” means the happening of an event, which shall
be deemed to have occurred upon the earliest to occur of the following events:
(i)

The dissolution or liquidation of the Company;

(ii)

The sale or other disposition of all or substantially all of the assets of the Company;

(iii)

The merger or consolidation of the Company with or into another corporation or other entity, other than, in either case,
a merger or consolidation of the Company in which holders of shares of the Company’s voting securities immediately
prior to the merger or consolidation will have more than 50% of the ownership of voting capital stock of the surviving
corporation immediately after the merger or consolidation (on a fully diluted basis), which voting securities are to be
held in the same proportion (on a fully diluted basis) as such holders ownership of voting capital stock of the Company
immediately before the merger or consolidation;

(iv)

The date any entity, Person or group (within the meaning of Section 13(d)(3) or Section 14(d)(2) of the Exchange Act),
other than (i) the Company, or (ii) any of its Subsidiaries, or (iii) any employee benefit plan (or related trust) sponsored
or maintained by the Company or any of its Subsidiaries, or (iv) any Affiliate (as such term is defined in Rule 405
promulgated under the Securities Act) of any of the foregoing, shall have acquired beneficial ownership of, or shall
have acquired voting control over, 50% or more of the outstanding shares of the Company’s voting capital stock (on a
fully diluted basis), unless the transaction pursuant to which such Person, entity or group acquired such beneficial
ownership or control resulted from the original issuance by the Company of shares of its voting capital stock and was
approved by at least a majority of Directors who were either members of the Board on the date that this Agreement was
originally adopted by the Board or members of the Board for at least twelve (12) months before the date of such
approval; or

(v)

The first day after the date of this Agreement when Directors are elected such that there is a change in the composition
of the Board such that a majority of Directors have been members of the Board for less than twelve (12) months, unless
the nomination for election of each new Director who was not a Director at the beginning of such twelve (12) month
period was approved by a vote of at least sixty percent (60%) of the Directors then still in office who were Directors at
the beginning of such period.

Notwithstanding the foregoing, to the extent “Change of Control” is a payment trigger and not merely a vesting trigger for any
payment provided hereunder that is not exempt from Code Section 409A, “Change of Control” means a change in the ownership or
effective control of the Company, or a change in the ownership of a substantial portion of the assets of the Company, as described
in Treas, Reg. Section 1.409A-3(i)(5), but replacing the term “Company” for the term “corporation” in such regulation.
12. Cooperation. During the Employment Term and for the one (1) year period after Employee’s employment with the Company ends
for any reason other than death, Employee agrees to give his assistance and cooperation, upon reasonable advance notice, in any
matter relating to his position with the Company, or his knowledge as a result thereof as the Company may reasonably request,
including his attendance and truthful testimony where reasonably deemed appropriate by the Company, with respect to any
investigation or the Company’s defense or prosecution of any existing or future claims or litigation or other proceeding relating to
matters in which Employee was involved or has knowledge by virtue of his employment with the Company. The Company shall
reasonably endeavor to schedule such cooperation at times not conflicting with the reasonable requirements of any employer or
third party with whom Employee has a business relationship permitted hereunder that provides remuneration to Employee and
shall promptly reimburse Employee for all reasonable costs and expenses incurred in connection therewith and shall promptly pay
Employee $250 per hour for his time expended in connection therewith, in accordance with Company policy and upon the
submission of the appropriate documentation to the Company.
13. Fair Competition. The Company and Employee acknowledge and agree that for Employee to compete with the Company during
the Employment Term and for a limited time after the end of the Employment Term would be contrary to the purposes for which
the parties entered into this Agreement. In order to induce the Company to enter into this Agreement, Employee covenants,
warrants and agrees, for the benefit of the Company, and its respective current and future Subsidiaries, successors and assigns
(collectively, the “Protected Parties” and each a “Protected Party”), that, during the Covenant Period (as defined below),
Employee, for himself or for any other Person, either as a principal, agent, employee, contractor, director, officer or in any other
capacity, shall not, without first obtaining the express written consent of the Company (except in his capacity as an employee of
the Company), either directly or indirectly:
(a) Own, manage, operate, join, control, finance or participate in the ownership, management, operation, control or financing of,
or be connected as an officer, director, employee, partner, principal, agent, representative, stockholder, consultant, investor or
otherwise with, or use or permit his name to be used in connection with, any Person which directly or indirectly engages in the
development, marketing or sale of products or compounds that are competitive with: (i) those products being marketed by the
Protected Parties with respect to the Business at the time of Employee’s termination; (ii) those products, product candidates or
compounds in clinical development or a clinical research program by the Company at the time of Employee’s termination; or
(iii) those products, product candidates or compounds that Employee was aware were under pre-clinical development with
respect to the Business by Protected Parties and expected to be in clinical development or in a clinical research program within
six (6) months of Employee’s termination (collectively, the “Company’s Business”);
(b) (x) Solicit, entice or induce any customer to (i) become a customer of any other Person with respect to the Company’s
Business; (ii) refrain from or cease doing business with the Protected Parties with respect to the Company’s Business; or (iii)
reduce its business with the Protected Parties with respect to the Company’s Business, and (y) Employee will not approach
any such Person for such purpose described in clauses (i), (ii) or (iii) or authorize or knowingly approve, encourage or assist
the taking of such actions by any other Person;

(c) Solicit, recruit or hire any part-time or full-time employee, representative or consultant of any Protected Party to (1) leave the
employment of or terminate his, her or its contractual relationship with such Protected Party; or (2) enter into an employment
or a contractual relationship with any third party, including Employee or any Person in which Employee has any interest
whatsoever, and Employee shall not engage in any activity that would cause any employee, representative or consultant to
violate any agreement with any Protected Party, provided that the foregoing covenant shall not apply to any Person after
twelve (12) months have elapsed after the date on which such person’s employment by a Protected Party has terminated, and
provided further that nothing contained herein shall prevent Employee from employing or engaging any Person who, without
any encouragement by Employee or his representatives, (x) responds to a general media advertisement or non-directed search
inquiry (including the use of employment agencies provided no direction was given to target a Protected Party’s employees or
third party contractors), or (x) makes an unsolicited contact for employment or engagement as a third party contractor.
(d) Notwithstanding the foregoing, during the Covenant Period, Employee is free to serve on boards of other companies when
such opportunities are offered; provided that, in each case, such activities do not otherwise breach or materially interfere with
Employee’s obligations under this Agreement. The foregoing restrictions in this Section 12 shall also not be construed to
prohibit Employee’s ownership of less than five percent of any class of securities of any corporation or other entity which is
engaged in any of the foregoing businesses with which Employee is restricted hereunder from being affiliated with and has a
class of securities registered pursuant to the Securities Exchange Act of 1934, as amended, provided that such ownership
represents a passive investment and that neither Employee nor any group of persons including Employee in any way, either
directly or indirectly, manages or exercises control of any such corporation, guarantees any of its financial obligations,
otherwise takes any part in its business, other than exercising Employee’s rights as a stockholder, or seeks to do any of the
foregoing.
(e) For purposes of this Agreement, the following terms shall have mean:
(i)

“Affiliate” means, as to any specified Person, any other Person controlling or controlled by or under common control
with such specified Person;

(ii)

“Business” means the business of selling or licensing the specific intellectual property, products and processes
developed and owned by the Company during the Employment Term in any market or application specifically as they
relate to cholesterol regulation and non-steroidal anti-inflammatory agents unique to the Company and protected by
patents or patents in application held by the Company.

(iii)

“Covenant Period” means during the Employment Term and continuing for a period of one (1) year after the date that
Employee’s employment with the Company ends for any reason, including, but not limited to, as the result of any of the
reasons set forth in Section 9, above; provided, however, that in the event there is a Change of Control and related
termination that triggers Employee’s eligibility for the benefits outlined in Section 11(c) or11(d), above, “Covenant
Period” shall mean during the Employment Term and continuing for a period of three (3) years after the date that
Employee’s employment with the Company ends. The Parties acknowledge and agree that this extended period is
reasonable and is a specifically negotiated for term being provided in exchange for the significant consideration to be
provided to Employee following a Change in Control as provided in Section 11(c) or 11(d). The parties further agree
that should Employee be asked to provide continuing consulting services to the Company following a Change of
Control and related termination, such provision of services to the Company (or its successor) shall not violate the
provisions of this Section 13.

(iv)

“Person” means an individual, corporation, partnership, limited liability company, association, trust, joint venture,
unincorporated organization, other entity or group, or a governmental authority.

(v)

“Subsidiary” means any entity in which the Company owns more than fifty percent (50%) of the voting securities.

14. Intellectual Property Rights. Employee recognizes that he may, individually or jointly with others, discover, conceive, make,
perfect or develop inventions, discoveries, new contributions, concepts, ideas, developments, processes, formulas, methods,
compositions, techniques, articles, machines and improvements, and all original works of authorship and all related know-how,
whether or not patentable, copyrightable or protectable as trade secrets for and on behalf of the Company pursuant to this
Agreement (“Inventions”). Employee agrees that all such Inventions are the sole and exclusive property of the Company.
EMPLOYEE AGREES THAT ANY PARTICIPATION BY HIM IN THE DESIGN, DISCOVERY, CONCEPTION,
PRODUCTION, PERFECTION, DEVELOPMENT OR IMPROVEMENT OF AN INVENTION IS WORK MADE FOR
HIRE, AS DEFINED IN TITLE 17, UNITED STATES CODE, FOR THE SOLE AND EXCLUSIVE BENEFIT OF THE
COMPANY AND EMPLOYEE HEREBY ASSIGNS TO THE COMPANY ALL OF HIS RIGHTS IN AND TO SUCH
INVENTIONS. Employee shall maintain adequate and current written records of all Inventions, which shall remain the property of
the Company and be available to the Company at all times. At the Company’s request, Employee shall promptly sign and deliver
all documents necessary to vest in the Company all right, title and interest in and to any Inventions. If the Company is unable, after
reasonable effort, to secure Employee’s signature on any document needed to vest in the Company all right, title and interest in and
to any Inventions, whether because of Employee’s physical or mental incapacity or for any other reason whatsoever, Employee
hereby irrevocably designates and appoints the Company and its duly authorized officers and agents as Employee’s agent and
attorney-in-fact, to act for and in Employee’s behalf and stead to execute and file any such document and to do all other lawfully
permitted acts to further the prosecution and enforcement of patents, copyrights or similar protections with the same legal force and
effect as if executed by Employee.
15. Confidentiality.
(a) Employee acknowledges and agrees that he shall treat all Confidential Information (as defined below) in a confidential
manner, not use any Confidential Information for his own or a third party’s benefit and not communicate or disclose, orally or
in writing, any Confidential Information to any person, either directly or indirectly, under any circumstances without the prior
written consent of the Company. Employee further agrees that he shall not utilize or make available any Confidential
Information, either directly or indirectly, in connection with his solicitation of employment or acceptance of employment with
any third party. Employee further agrees that he will promptly return (or destroy if it cannot be returned) to Company all
written or other tangible evidence of any Confidential Information and any memoranda with respect thereto which are in his
possession or under his control upon Company’s request for the return of such items.
(b) For the purposes of this Agreement, the term “Confidential Information” shall include all proprietary information related to
the Business, including, but not limited to, processes, ideas, techniques, Inventions, methods, products, services, research,
purchasing, marketing, selling, customers, suppliers or trade secrets. All information which Employee has a reasonable basis
to believe to be Confidential Information, or which Employee has a reasonable basis to believe the Company or any of its
Affiliates treat as Confidential Information, shall be deemed to be Confidential Information. Notwithstanding the foregoing,
information shall not be deemed to be Confidential Information if it is generally known and publicly available, without the
fault of Employee and without the violation by any person of a duty of confidentiality or any other duty owed to any Protected
Party.
(c) Nothing in this Agreement shall be construed to prevent disclosure of Confidential Information or the making of statements, as
may be required by applicable law or regulation, or pursuant to the valid order of a court of competent jurisdiction or an
authorized government agency, provided that such disclosure or statements will be limited to the extent and only in the
instances Employee is so compelled and, subject to the requirements of applicable law, Employee agrees to give the Company
prior written notice of his intent to so disclose such Confidential Information or make any such statements and to cooperate
with the Company (at the Company’s sole cost and expense) in seeking confidentiality protections or resisting such
compulsion as requested by the Company. Employee further understands and agrees that this Agreement does not prohibit
Employee from reporting possible violations of federal law or regulation to any governmental agency or entity or making
other disclosures that are protected under the whistleblower provisions of federal law or regulation and that Employee does
not need the Company’s prior authorization to make any such reports or disclosures and is not required to notify the Company
that he has made such reports or disclosures.
(d) Further, notwithstanding any other provision of this Agreement: (i) Employee is advised that an individual will not be held
criminally or civilly liable under any federal or state trade secret law for any disclosure of a trade secret that is made: (1) in
confidence to a federal, state, or local government official, either directly or indirectly, or to an attorney and solely for the
purpose of reporting or investigating a suspected violation of law; or (2) in a complaint or other document that is filed under
seal in a lawsuit or other proceeding; and (ii) if a person files a lawsuit for retaliation by the Company for reporting a
suspected violation of law, that person may disclose the Company’s trade secrets to his or her attorney and use the trade secret
information in the court proceeding if that person (1) files any document containing the trade secret under seal; and (2) does
not disclose the trade secret, except pursuant to court order.

16. Enforceability; Remedies.
(a) Employee acknowledges and agrees that the covenants set forth in Section 12 through Section 14 above (collectively, the
“Restrictive Covenants” and each a “Restrictive Covenant”) are reasonable and valid in geographical and temporal scope and
in all other respects and are necessary to protect the legitimate interests of the Company and its Affiliates, that the Company
would not have entered into this Agreement in the absence of such restrictions, and that any violation of Restrictive Covenant
could result in irreparable injury to the Company. Employee further represents and acknowledges that (i) he has been advised
by the Company to consult his own legal counsel in respect of this Agreement, and (ii) that he has had full opportunity, prior
to execution of this Agreement, to review thoroughly this Agreement with his counsel.
(b) The parties intend that the Restrictive Covenants shall be deemed to be a series of separate covenants, one for each and every
political subdivision of each country, state, province and county, as applicable in the world. If any court determines that any
Restrictive Covenant, or any portion thereof, is invalid or unenforceable, the remainder of the Restrictive Covenants shall not
be affected and shall be given full force and effect, without regard to the invalid covenant or the invalid portion. If any court
determines that any Restrictive Covenant, or any portion of any such covenant, is unenforceable because of its duration or
geographic scope, such court shall have the power to reduce such duration or scope, as the case may be, and enforce such
covenant or portion in such reduced form. The parties intend to and hereby confer jurisdiction to enforce the Restrictive
Covenants upon the courts of any jurisdiction in which Employee is alleged to have committed an act in violation of any of the
covenants contained here. If the courts of any one or more of such jurisdictions hold the Restrictive Covenants, or any portion
thereof, unenforceable, it is the intention of the parties that such determination not bar or in any way affect the right of the
Company to the relief provided above in the courts of any other jurisdiction within the geographical scope of such Restrictive
Covenants as to breaches of such Restrictive Covenants in such other respective jurisdictions.
(c) In the event of a breach or attempted breach of any of the Restrictive Covenants, in addition to any and all legal and equitable
remedies immediately available, such Restrictive Covenants may be enforced by a temporary and/or permanent injunction to
secure the specific performance of such Restrictive Covenants, and to prevent a breach or contemplated breach of such
Restrictive Covenants, without the need to post any bond or other security of any kind. Employee acknowledges and agrees
that the remedy at law for a breach or threatened breach of any of the Restrictive Covenants would be inadequate. Employee
acknowledges and agrees that the remedies provided for in this Agreement are cumulative and are intended to be and are in
addition to any other remedies available to the Company, either at law or in equity. In addition, Employee agrees that, in the
event of a breach of the Restrictive Covenants by Employee as determined pursuant to a final, non-appealable decision by a
court of competent jurisdiction, he shall be liable, and shall reimburse the Company, for all fees, costs and expenses (including
reasonable attorneys’ fees and other professional fees) arising out of or in any way related to the enforcement of such
Restrictive Covenants.
The Company agrees that in the event of a dispute or breach in which Employee prevails pursuant to a final, nonappealable
decision by a court of competent jurisdiction, the Company shall be liable, and shall reimburse Employee, for all fees, costs
and expenses (including reasonable attorneys’ fees and other professional fees) arising out of or in any way related to the
enforcement of the Restrictive Covenants.
17. Notices. All notices, requests, consents and other communications, required or permitted to be given under this Agreement shall be
personally delivered in writing or shall have been deemed duly given when received after it is posted in the United States mail,
postage prepaid, registered or certified, return receipt requested addressed as set forth below. In addition, a party may deliver a
notice via another reasonable means that results in the recipient party receiving actual notice, as conclusively demonstrated by the
party giving such notice.
If to the Company:
Andrew A. Dahl, President &
Chief Executive Officer
2804 Orchard Lake Road, Suite 202
Keego Harbor, MI 48320
Office: 248 452 9866 ext. 120
Mobile: 248 978 3911
Fax: 248 452 5681
adahl@zivobioscience.com

With a required copy to:
Honigman LLP
2290 First National Building
660 Woodward Avenue Detroit, MI 48226
Attn: Donald J. Kunz
dkunz@honigman.com
If to Employee:
Keith R. Marchiando
3996 Lincoln Road
Bloomfield Hills, Mi 48301
Cell: 248-766-6415
kmarchiando@comcast.net
With a required copy to:
Andrew J. Broder
32100 Telegraph Road, Suite 200
Bingham Farms, MI 48025
Phone: 248-642-7733
18. Taxes.
(a) Any payments provided for in this Agreement shall be paid net of any applicable income tax withholding required under
federal, state or local law.
(b) This Agreement shall be interpreted to avoid any penalty sanctions under Section 409A of the Code. If any payment or benefit
cannot be provided or made at the time specified herein without incurring sanctions under Section 409A, then such benefit or
payment shall be provided in full at the earliest time thereafter when such sanctions will not be imposed. All payments to be
made upon a termination of employment under this Agreement will be made upon a “separation from service” under Section
409A of the Code. For purposes of Section 409A of the Code, each payment made under this Agreement shall be treated as a
separate payment. In no event may Employee, directly or indirectly, designate the calendar year of payment. To the maximum
extent permitted under Section 409A of the Code and its corresponding regulations, the cash severance benefits payable under
this Agreement are intended to meet the requirements of the short-term deferral exemption under Section 409A of the Code
and the “separation pay exception” under Treas. Reg. §1.409A-1(b)(9)(iii). However, if such severance benefits do not qualify
for such exemptions at the time of Employee’s termination of employment and therefore are deemed as deferred compensation
subject to the requirements of Section 409A of the Code, then if Employee is a “specified employee” under Section 409A of
the Code on the date of Employee’s termination of employment, notwithstanding any other provision of this Agreement,
payment of severance under this Agreement shall be delayed for a period of six (6) months from the date of Employee’s
termination of employment if required by Section 409A of the Code. The accumulated postponed amount shall be paid in a
lump sum payment within ten (10) days after the end of the six (6) month period. If Employee dies during the postponement
period prior to payment of the postponed amount, the amounts withheld on account of Section 409A of the Code shall be paid
to Employee’s estate within sixty (60) days after the date of Employee’s death. All reimbursements and in-kind benefits
provided under this Agreement shall be made or provided in accordance with the requirements of Section 409A of the Code,
including, where applicable, the requirement that (i) any reimbursement shall be for expenses incurred during Employee’s
lifetime (or during a shorter period of time specified in this Agreement), (ii) the amount of expenses eligible for
reimbursement, or in kind benefits provided, during a calendar year may not affect the expenses eligible for reimbursement, or
in kind benefits to be provided, in any other calendar year, (iii) the reimbursement of an eligible expense will be made on or
before the last day of the calendar year following the year in which the expense is incurred and (iv) the right to reimbursement
or in kind benefits is not subject to liquidation or exchange for another benefit.

(c) The payments and benefits provided under Section 11 shall be made without regard to whether such payments and benefits,
either alone or in conjunction with any other payments or benefits made available to Employee by the Company and its
affiliates, will result in Employee being subject to an excise tax under Section 4999 of the Code (the “Excise Tax”) or whether
the deductibility of such payments and benefits would be limited or precluded by Section 280G of the Code; provided,
however, that if the Total After-Tax Payments (as defined below) would be increased by limitation or elimination of payments
or benefits provided under Section 11, then the amounts and benefits payable under Section 11 will be reduced to the
minimum extent necessary to maximize the Total After-Tax Payments. For purposes of this Section 18, “Total After-Tax
Payments ” means the total of all “parachute payments” (as that term is defined in Section 280G(b)(2) of the Code) made to or
for the benefit of Employee (whether made under this Agreement or otherwise), after reduction for all applicable taxes
(including, without limitation, the Excise Tax). If a reduction to the payments or benefits provided under Section 11 is
required pursuant to this Section 18, such reduction shall be determined in the following order and priority: first, there shall be
reduced or eliminated any such right, payment or benefit that is excluded from the coverage of Code Section 409A, and then
there shall be reduced or eliminated any such right, payment or benefit that is subject to Code Section 409A (with the
reduction in rights, payments or benefits subject to Code Section 409A occurring in the reverse chronological order in which
such rights, payments or benefits would otherwise be or become vested, exercisable or settled). For the avoidance of doubt,
the parties expressly agree that this Section 18(c) shall prevail over any inconsistent or conflicting terms in Section 13 of the
Plan.
(d) All determinations to be made under this Section 18 shall be made by the Company’s independent public accountant (the
“Accounting Firm”) immediately prior to the Change of Control. In the event that the Accounting Firm is serving as
accountant or auditor for the individual, entity or group effecting the Change of Control, Employee may appoint another
nationally recognized public accounting firm to make the determinations required hereunder (which accounting firm shall then
be referred to as the Accounting Firm hereunder). All fees and expenses of the Accounting Firm shall be borne solely by the
Company. Any determination by the Accounting Firm shall be binding upon the Company and Employee, except as described
in the next paragraph.
(e) As a result of the uncertainty in the application of Section 280G and Section 4999 of the Code at the time of the Change of
Control, it is possible that payments and benefits which will not have been made or provided by the Company should have
been made (“Underpayment”) or payments and benefits are made or provided by the Company which should not have been
made (“Overpayment”), consistent with the calculations required to be made hereunder. In the event that there is a final
determination by the Internal Revenue Service, or a final determination by a court of competent jurisdiction, that an
Overpayment has been made, any such Overpayment shall repaid to the Company by Employee within thirty (30) days of
such determination, with interest at the applicable Federal rate provided for in Section 7872(f) (2). In the event that there is a
final determination by the Internal Revenue Service, or a final determination by a court of competent jurisdiction, any such
Underpayment shall be promptly paid by the Company to or for the benefit of Employee together with interest at the
applicable Federal rate provided for in Section 7872(f)(2) of the Code, within thirty (30) days of such determination.
(f) Employee shall take such action (other than waiving Employee’s right to any payments or benefits) as the Company
reasonably requests under the circumstances to mitigate or challenge any tax contemplated by this Section 18. If the Company
reasonably requests that Employee take action to mitigate or challenge, or to mitigate and challenge, any such tax or
assessment and Employee complies with such request, the Company shall provide Employee with such information and such
expert advice and assistance from the Company’s accountants, lawyers and other advisors as Employee may reasonably
request and shall pay for all expenses incurred in effecting such compliance and any related fines, penalties, interest and other
assessments.
19. Miscellaneous.
(a) The failure of any party to enforce any provision or protections of this Agreement shall not in any way be construed as a
waiver of any such provision or provisions as to any future violations thereof, nor prevent that party thereafter from enforcing
each and every other provision of this Agreement. The rights granted the parties herein are cumulative and the waiver of any
single remedy shall not constitute a waiver of such party's right to assert all other legal remedies available to it under the
circumstances.
(b) This Agreement has been executed in, and shall be construed and enforced in accordance with the laws of, the State of
Michigan.
(c) Any legal proceeding arising out of or relating to this Agreement will be instituted in the United States District Court for the
Eastern District of Michigan, or if that court does not have or will not accept jurisdiction, in any court of general jurisdiction in
Oakland County, Michigan, and Employee and the Company hereby consent to the personal and exclusive jurisdiction of such
court(s) and hereby waive any objection(s) that they may have to personal jurisdiction, the laying of venue of any such
proceeding and any claim or defense of inconvenient forum.

(d) The provisions of this Agreement are severable and if any one or more provisions may be determined to be illegal or
otherwise unenforceable, in whole or in part, the remaining provisions and any partially unenforceable provision to the extent
enforceable in any jurisdiction nevertheless shall be binding and enforceable.
(e) This Agreement, inclusive of the above recitals, sets forth the entire understanding and agreement of Employee and the
Company with respect to its subject matter and supersedes all prior understandings and agreements, whether written or oral, in
respect thereof. For the avoidance of doubt, the parties acknowledge and agree that this Agreement replaces and supersedes
that certain Amended and Restated Employment Agreement between the Company and Employee and that certain Amended
and Restated Change in Control Agreement. No modification, termination or attempted waiver of this Agreement shall be
valid unless in writing and signed by the party against whom the same is sought to be enforced.
(f) The rights and obligations of Company under this Agreement shall inure to the benefit of, and shall be binding on, Company
and its successors and assigns. This Agreement is personal to Employee and he may not assign his obligations under this
Agreement in any manner whatsoever and any purported assignment shall be void. The Company, however, may assign this
Agreement in connection with a sale of all or substantially all of its equity interests or assets.
(g) The parties acknowledge that each of them has equally participated in the final wording of this Agreement. Accordingly, the
parties agree that this Agreement shall be construed equally against each party and shall not be more harshly construed
against a party by reason of the fact that a particular party's counsel may have prepared this Agreement.
(h) The headings and captions used in this Agreement are for convenience of reference only and shall not be considered in
interpreting this Agreement.
(i) This Agreement may be executed, including execution by electronic signature, in one or more counterparts, each of which
shall be deemed an original, and all of which together shall constitute one and the same agreement.
(j) Employee shall not be required to mitigate damages or the amount of any payments provided for under this Agreement by
seeking other employment or otherwise.
(k) Employee agrees that Employee will be subject to any compensation clawback or recoupment policies that may be applicable
to Employee as an executive of the Company, as in effect from time to time and as approved by the Board or a duly authorized
committee thereof, whether or not approved before or after the effective date of this Agreement.
(l) The parties’ obligations as set forth in Sections 5 and 6 and in Sections 10 through this Section 19 of this Agreement will
survive and not be affected by (i) the termination or expiration of this Agreement, (ii) the termination of Employee’s
employment or (iii) the execution of the Release.
Sincerely,
ZIVO BIOSCIENCE, INC.
(the “COMPANY”)
By:

/s/ Andrew Dahl
Andrew A. Dahl, President & CEO

ACCEPTED AND AGREED TO:
EMPLOYEE:
By:

/s/ Keith Marchiando
Keith R. Marchiando

EXHIBIT A
Form of Release
EMPLOYMENT AGREEMENT RELEASE
THIS RELEASE AGREEMENT (the “Release”) is made as of the ____ day of _______, 20__, by and between ZIVO Bioscience Inc.
(the “Company”), and Keith R. Marchiando (the “Employee”) (in the aggregate, the “Parties”).
WHEREAS, the Company and Employee have entered into an Employment Agreement dated as of [ xx,xx,xxx] (the “Employment
Agreement”), pursuant to which Employee is entitled to receive certain additional compensation upon Employee’s termination of
employment with the Company Without Cause (as defined in the Employment Agreement); and
WHEREAS, Employee’s receipt of the additional compensation under the Employment Agreement is conditioned upon the execution of
this Release; and
WHEREAS, Employee’s employment with the Company has been/shall be terminated effective ______________ __, 20__ [without
Cause] [due to Employee’s death] [due to Employee’s Disability];
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, it is agreed
between the Parties as follows:
1.

Severance Benefits. In consideration for the promises set forth in this Release, and provided this release becomes effective and
irrevocable, the Company shall pay Employee the additional compensation set forth in Section 11(b), 11(c), or 11(d) of the
Employment Agreement, as applicable, of the Employment Agreement, in accordance with the terms of such applicable section.

2.

Release.
(a) In exchange for the good and valuable consideration set forth herein, Employee (or, in the event of Employee’s death,
Employee’s legally authorized representative) agrees for himself, his heirs, administrators, representatives, executors,
successors and assigns (“Releasors”), to irrevocably and unconditionally release, waive and forever discharge any and all
manner of action, causes of action, claims, rights, promises, charges, suits, damages, debts, lawsuits, liabilities, rights, due
controversies, charges, complaints, remedies, losses, demands, obligations, costs, expenses, fees (including, without limitation
attorneys’ fees), or any and all other liabilities or claims of whatsoever nature, whether arising in contract, tort, or any other
theory of action, whether arising in law or in equity, whether known or unknown, choate or inchoate, matured or unmatured,
contingent or fixed, liquidated or unliquidated, accrued or unaccrued, asserted or unasserted, including, but not limited to, any
claim and/or claim of damages or other relief for tort, breach of contract, personal injury, negligence, age discrimination under
The Age Discrimination In Employment Act of 1967 (as amended), employment discrimination prohibited by other federal,
state or local laws including sex, race, national origin, marital status, age, handicap, height, weight, or religious
discrimination, and any other claims of unlawful employment practices or any other unlawful criterion or circumstance which
Employee and Releasors had, now have, or may have in the future against each or any of the Company, its parent, divisions,
affiliates and related companies or entities, regardless of its or their form of business organization (the “Company Entities”),
any predecessors, successors, joint ventures, and parents of any Company Entity, and any and all of their respective past or
present directors, officers, shareholders, partners, employees, consultants, independent contractors, trustees, administrators,
insurers, agents, attorneys, representative and fiduciaries, successors and assigns including without limitation all persons
acting by, through, under or in concert with any of them (all collectively, the “ Released Parties”) arising out of or relating to
her employment relationship with the Company, its predecessors, successors or affiliates and the termination thereof.
Employee understands that he does not waive rights or claims that may arise after the date of this Release.
(b) Notwithstanding anything to the contrary in this Release, Employee is not waiving any rights Employee may have to: (i)
claims for earned and Base Salary and unreimbursed expenses; (i) his own vested accrued employee benefits under the
Company’s health, welfare, or retirement benefit plans; (iii) benefits and/or the right to seek benefits under applicable workers’
compensation and/or unemployment compensation statutes; (iv) pursue claims which by law cannot be waived by signing this
Release; and (v) enforce the terms and provisions of the Employment Agreement with respect to payments due to Employee
upon the execution and delivery of this Release and with respect to future payments due to Employee pursuant to the terms of
the Employment Agreement. In addition, nothing in this Release prohibits Employee from filing a charge with or participating,
testifying, or assisting in any investigation, hearing, whistleblower proceeding or other proceeding before any federal, state, or
local government agency nor does this Release affect Employee’s rights and abilities to contact, communicate with, report
matters to, or otherwise participate in any whistleblower program administered by any such agencies. However, to the
maximum extent permitted by law, Employee agrees that, if such an administrative claim is made, Employee shall not be
entitled to recover any individual monetary relief or other individual remedies.

(c) Employee acknowledges that Employee has read this Release carefully and understands all of its terms.
(d) Employee understands and agrees that Employee has been advised to consult with an attorney prior to executing this Release.
(e) Employee understands that Employee is entitled to consider this Release for at least twenty-one (21) days before signing the
Release. However, after due deliberation, Employee may elect to sign this Release without availing himself of the opportunity
to consider its provisions for at least twenty-one (21) days. Employee hereby acknowledges that any decision to shorten the
time for considering this Release prior to signing it is voluntary, and such decision is not induced by or through fraud,
misrepresentation, or a threat to withdraw or alter the provisions set forth in this Release in the event Employee elected to
consider this Release for at least twenty-one (21) days prior to signing the Release.
(f) Employee understands that Employee may revoke this Release as it relates to any potential claim that could be brought or
filed under the Age Discrimination in Employment Act 29 U.S.C. §§ 621-634, within seven (7) days after the date on which he
signs this Release, and that this Release as it relates to such a claim does not become effective until the expiration of the seven
(7) day period. In the event that Employee wishes to revoke this Release within the seven (7) day period, Employee
understands that Employee must provide such revocation in writing to the then Chief Financial Officer of the Company at the
address set forth below.
(g) In agreeing to sign this Release, Employee is doing so voluntarily and agrees that Employee has not relied on any oral
statements or explanations made by the Company or its representatives.
(h) This Release shall not be construed as an admission of wrongdoing by either Employee or the Company.
(i) Notwithstanding anything to the contrary in this Release, in the event a Change of Control does not occur within sixty (60)
days after Employee’s employment with the Company ceases, any such Release delivered to the Company (x) shall be void
and without force or effect as it relates to Section 10(d) of the Employment Agreement, but (y) if applicable, shall be effective
as it relates to Section 10(b) of the Employment Agreement.
3.

Notices. Every notice relating to this Release shall be in writing and if given by mail shall be given by registered or certified mail
with return receipt requested. All notices to the Company shall be delivered to the Company’s Chief Executive Officer at ZIVO
Bioscience Inc., 2804 Orchard Lake Rd., Suite 202, Keego Harbor, MI 48320. All notices by the Company to Employee shall be
delivered to Employee personally or addressed to Employee at Employee’s last residence address as then contained in the
Company’s records, or such other address as Employee may designate. Either party by notice to the other may designate a different
address to which notices shall be addressed. Any notice given by the Company to Employee at Employee’s last designated address
shall be effective to bind any other person who shall acquire rights hereunder.

4.

Governing Law. To the extent not preempted by Federal law, this Release shall be governed by and construed in accordance with
the laws of the State of Michigan, without giving effect to conflicts of laws.

5.

Counterparts. This Release may be executed in two (2) or more counterparts, all of which when taken together shall be
considered one (1), and the same Release and shall become effective when the counterparts have been signed by each party and
delivered to the other party; it being understood that both parties need not sign the same counterpart. In the event that any signature
is delivered by facsimile transmission, such signature shall create a valid and binding obligation of the party executing (or on
whose behalf such signature is executed) the same with the same force and effect as if such facsimile signature page were an
original thereof.

6.

Entire Agreement. This Release, when aggregated with the Employment Agreement, contains the entire understanding of the
parties with respect to the subject matter hereof and together supersedes all prior agreements and understandings, oral or written,
with respect to such matters, which the parties acknowledge have been merged into this Release.

IN WITNESS WHEREOF, the parties hereto have executed this Release as of the day and year first written above.
Keith R. Marchiando, Employee
ZIVO Bioscience Inc.
By:
Its:

WAIVER OF 21 DAY NOTICE PERIOD
I have been provided with the Employment Agreement Release (“Release”) between ZIVO Bioscience Inc. (the “Company”) and Keith
R. Marchiando.
I understand that I have twenty-one (21) days from the date the Release was presented to me to consider whether or not to sign the
Release. I further understand that I have the right to seek counsel prior to signing the Release.
I am knowingly and voluntarily signing and returning the Release prior to the expiration of the twenty-one (21)-day consideration
period. I understand that I have seven (7) days from signing the Release to revoke the Release, by delivering a written notice of
revocation to the Company’s Chief Financial Officer at ZIVO Bioscience Inc., 2804 Orchard Lake Rd., Suite 202, Keego Harbor, MI
48320.
Keith R. Marchiando
Dated:

TRANSITION AND RELEASE AGREEMENT
THIS TRANSITION AND RELEASE AGREEMENT (the “Release”) is made as of the 7th day of January, 2021 by and between
ZIVO Bioscience Inc. (the “Company”), and Philip M. Rice II (the “Employee”) (in the aggregate, the “Parties”).
WHEREAS, the Company and Employee have entered into an Amended and Restated Employment Agreement dated as of March 4,
2020 (the “Employment Agreement”), pursuant to which Employee is entitled to receive certain additional compensation upon
Employee’s termination of employment with the Company Without Cause (as defined in the Employment Agreement); and
WHEREAS, Employee’s receipt of the additional compensation under the Employment Agreement is conditioned upon the execution of
this Release; and
WHEREAS, Employee has resigned as an officer of the Company effective December 31, 2020 and his employment with the Company
shall be terminated effective January 31, 2021 with Good Reason (the “Date of Separation”);
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, it is agreed
between the Parties as follows:
1.

2.

Transition.
(a)

Employee’s employment has been and will continue to be at-will until the Date of Separation, provided that Employee
complies in full with his obligations hereunder, or unless otherwise mutually agreed upon. Nevertheless, in order to
induce Employee to cooperate in an orderly transition of Employee’s services through the Date of Separation, the
Company agrees, subject to the terms and conditions hereof, to pay Employee the “Severance Benefits” described in
Section 2 hereof and the other payments described herein.

(b)

From January 1, 2021 through the Date of Separation (such period, the “Transition Period”), Employee shall continue to
perform his duties and obligations in connection with his employment and aid the transition of Employee’s services to his
successor, and shall perform such other duties as may be assigned to Employee from time to time by the Company that
are consistent with his position. During the Transition Period, Employee will work for the Company on a full-time basis in
a non-officer capacity, reporting to the Company’s President and Chief Executive Officer, or designee.

(c)

Employee agrees to discharge to the best of Employee’s ability the duties of this position, and to serve in such other
capacity and perform such other duties consistent with the identified position as the Company may direct. Employee
agrees to devote Employee’s entire working time (except for permitted vacation periods, reasonable periods of illness or
other incapacity, and, provided such activities do not have more than a de minimis effect on Employee’s performance of
Employee’s duties under this Release, participation in charitable and civic endeavors and management of Employee’s
personal investments and business interests) to the business and affairs of the Company.

(d)

Employee agrees to comply with all Company policies, rules, and procedures, as amended from time to time.

(e)

During the Transition Period, Employee shall be paid his regular Base Salary in accordance with the Employment
Agreement and shall remain eligible to participate in all retirement plans, savings plans, health or medical plans and other
benefit plans of the Company available to other management employees of the Company.

(f)

The Company owes the Employee $11,750 of past due Board of Director fees, which shall be paid to Employee on the
Date of Separation.

Severance Benefits. In consideration for the promises set forth in this Release, and provided this release becomes effective and
irrevocable, the Company shall pay Employee the additional compensation set forth in Section 9(b), or 9(d) of the Employment
Agreement, as applicable, of the Employment Agreement, in accordance with the terms of such applicable section, and in each
case subject to Section 9(f). Pursuant to Section 9(b)(1), Employee shall receive his annual salary of Two Hundred Eighty
Thousand Dollars ($280,000.00) for one year and three weeks (total payments of $296,154.00), paid semi-monthly, starting
February 1, 2021. Employee shall also receive his fully vested, non-qualified stock option to purchase One Million (1,000,000)
shares of the Company common stock, ten year term, priced at the sixty day trailing average closing quoted price of the common
stock of the Company in the OTC market pursuant to Section 9(b)(ii) (to be received on the Date of Separation) and will continue
to participate in the Company’s health and medical plans for one (1) year pursuant to 9(b)(iii). Employee will remain eligible to
receive Severance Benefits Preceding a Change in Control under Section 9(d) for 60 days following the Date of Separation.

3.

Eligibility for Bonus. Employee remains eligible to receive the Fifty Thousand Dollar ($50,000.00) bonus described in Section
3 of the Employment Agreement if the Company raises at least $10,000,000.00 (prior to the payment of expenses) of an issuance
to a third of equity or other form of investment or debt on terms satisfactory to the Board of Directors of the Company by
December 31, 2021.

4.

Release by Employee.
(a)

In exchange for the good and valuable consideration set forth herein, Employee (or, in the event of Employee’s death,
Employee’s legally authorized representative) agrees for himself, his heirs, administrators, representatives, executors,
successors and assigns (“Releasors”), to irrevocably and unconditionally release, waive and forever discharge any and all
manner of action, causes of action, claims, rights, promises, charges, suits, damages, debts, lawsuits, liabilities, rights, due
controversies, charges, complaints, remedies, losses, demands, obligations, costs, expenses, fees (including, without
limitation attorneys’ fees), or any and all other liabilities or claims of whatsoever nature, whether arising in contract, tort,
or any other theory of action, whether arising in law or in equity, whether known or unknown, choate or inchoate,
matured or unmatured, contingent or fixed, liquidated or unliquidated, accrued or unaccrued, asserted or unasserted,
including, but not limited to, any claim and/or claim of damages or other relief for tort, breach of contract, personal
injury, negligence, age discrimination under The Age Discrimination In Employment Act of 1967 (as amended),
employment discrimination prohibited by other federal, state or local laws including sex, race, national origin, marital
status, age, handicap, height, weight, or religious discrimination, and any other claims of unlawful employment practices
or any other unlawful criterion or circumstance which Employee and Releasors had, now have, or may have in the future
against each or any of the Company, its parent, divisions, affiliates and related companies or entities, regardless of its or
their form of business organization (the “Company Entities”), any predecessors, successors, joint ventures, and parents of
any Company Entity, and any and all of their respective past or present directors, officers, shareholders, partners,
employees, consultants, independent contractors, trustees, administrators, insurers, agents, attorneys, representative and
fiduciaries, successors and assigns including without limitation all persons acting by, through, under or in concert with
any of them (all collectively, the “Released Parties”) arising out of or relating to his employment relationship with the
Company, its predecessors, successors or affiliates and the termination thereof. Employee understands that he does not
waive rights or claims that may arise after the date of this Release.

(b)

Notwithstanding anything to the contrary in this Release, Employee is not waiving any rights Employee may have to: (i)
claims for earned and Base Salary and unreimbursed expenses; (i) his own vested accrued employee benefits under the
Company’s health, welfare, or retirement benefit plans; (iii) benefits and/or the right to seek benefits under applicable
workers’ compensation and/or unemployment compensation statutes; (iv) pursue claims which by law cannot be waived
by signing this Release; and (v) enforce the terms and provisions of the Employment Agreement with respect to payments
due to Employee upon the execution and delivery of this Release and with respect to future payments due to Employee
pursuant to the terms of the Employment Agreement. In addition, nothing in this Release prohibits Employee from filing a
charge with or participating, testifying, or assisting in any investigation, hearing, whistleblower proceeding or other
proceeding before any federal, state, or local government agency nor does this Release affect Employee’s rights and
abilities to contact, communicate with, report matters to, or otherwise participate in any whistleblower program
administered by any such agencies. However, to the maximum extent permitted by law, Employee agrees that, if such an
administrative claim is made, Employee shall not be entitled to recover any individual monetary relief or other individual
remedies.

(c)

Employee acknowledges that Employee has read this Release carefully and understands all of its terms.

(d)

Employee understands and agrees that Employee has been advised to consult with an attorney prior to executing this
Release.

(e)

Employee understands that Employee is entitled to consider this Release for at least twenty-one (21) days before signing
the Release. However, after due deliberation, Employee may elect to sign this Release without availing himself of the
opportunity to consider its provisions for at least twenty-one (21) days. Employee hereby acknowledges that any decision
to shorten the time for considering this Release prior to signing it is voluntary, and such decision is not induced by or
through fraud, misrepresentation, or a threat to withdraw or alter the provisions set forth in this Release in the event
Employee elected to consider this Release for at least twenty-one (21) days prior to signing the Release.
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(f)

Employee understands that Employee may revoke this Release as it relates to any potential claim that could be brought or
filed under the Age Discrimination in Employment Act 29 U.S.C. §§ 621-634, within seven (7) days after the date on
which he signs this Release, and that this Release as it relates to such a claim does not become effective until the
expiration of the seven (7) day period. In the event that Employee wishes to revoke this Release within the seven (7) day
period, Employee understands that Employee must provide such revocation in writing to the then Chief Financial Officer
of the Company at the address set forth below.

(g)

In agreeing to sign this Release, Employee is doing so voluntarily and agrees that Employee has not relied on any oral
statements or explanations made by the Company or its representatives.

(h)

This Release shall not be construed as an admission of wrongdoing by either Employee or the Company.

(i)

Notwithstanding anything to the contrary in this Release, in the event a Change of Control does not occur within sixty
(60) days after Employee’s employment with the Company ceases, any such Release delivered to the Company (x) shall
be void and without force or effect as it relates to Section 9(d) of the Employment Agreement, but (y) if applicable, shall
be effective as it relates to Section 9(b) of the Employment Agreement.

5.

Release by Company. Company and its representatives, successors and assigns (“Releasors”), agrees to irrevocably and
unconditionally release, waive and forever discharge any and all manner of action, causes of action, claims, rights, promises,
charges, suits, damages, debts, lawsuits, liabilities, rights, due controversies, charges, complaints, remedies, losses, demands,
obligations, costs, expenses, fees (including, without limitation attorneys’ fees), or any and all other liabilities or claims of
whatsoever nature, whether arising in contract, tort, or any other theory of action, whether arising in law or in equity, whether
known or unknown, choate or inchoate, matured or unmatured, contingent or fixed, liquidated or unliquidated, accrued or
unaccrued, asserted or unasserted, including, but not limited to, any claim and/or claim of damages or other relief for tort, breach
of contract, personal injury, negligence, or any other unlawful criterion or circumstance which Company and Releasors had, now
have, or may have in the future against Employee arising out of or relating to his employment relationship with the Company, its
predecessors, successors or affiliates and the termination thereof. Company understands that it does not waive rights or claims
that may arise after the date of this Release.

6.

Cooperation and Assistance.
(a)

Employee agrees that certain matters in which he has been involved prior to the Transition Period, or in which he will be
involved during the Transition Period, may necessitate his cooperation in the future. Accordingly, as of the Separation
Date, and for the one (1) year period thereafter, Employee agrees to give his assistance and cooperation, upon reasonable
advance notice, in any matter relating to his position with the Company, or his knowledge as a result thereof as the
Company may reasonably request, including his attendance and truthful testimony where reasonably deemed appropriate
by the Company, with respect to any investigation or the Company’s defense or prosecution of any existing or future
claims or litigation or other proceeding relating to matters in which Employee was involved or has knowledge by virtue of
his employment with the Company. The Company shall reasonably endeavor to schedule such cooperation at times not
conflicting with the reasonable requirements of any employer or third party with whom Employee has a business
relationship permitted hereunder that provides remuneration to Employee and shall promptly reimburse Employee for all
reasonable costs and expenses incurred in connection therewith and shall promptly pay Employee $220 per hour for his
time expended in connection therewith, in accordance with Company policy and upon the submission of the appropriate
documentation to the Company. For any such services provided by Employee, Company shall pay for such services in
advance with an “Evergreen Retainer” in the amount of Eight Thousand Eight Hundred Dollars ($8,800.00) which shall
be retained by Employee to be used against the last billing for services that Employee provides under this section.
Employee shall be an independent contractor for all such services provided after the Date of Separation.

(b)

Employee shall promptly deliver to Keith Marchiando at kmarchiando@zivobioscience.com all correspondence and any
inquires that Employee receives (including the contents of any telephone calls or emails received by Employee) from any
third party concerning any issue of material significance to the Company.

(c)

Without limiting the generality of the foregoing, Employee agrees that, during the Transition Period, Employee will
cooperate fully with the Company to support their business interests and reputation.
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7.

Statement Regarding Resignation; SEC Matters. Employee acknowledges that Company is obligated to report his
termination of employment with the Company on a Form 8-K filed with the United States Securities and Exchange Commission
(the “8-K”), within four (4) business days after the Separation Date. Employee agrees that the 8-K may contain a statement
summarizing the terms and conditions of this Release and the fact that Employee’s employment with the Company was
terminated as of the Separation Date (the “8-K Statement”). Employee will cooperate with the Company in providing
information with respect to all reports required to be filed by the Company with the SEC as they relate to required information
with respect to Employee. Further, Employee will remain in compliance with the terms of the Company’s insider trading policy
with respect to purchases and sales of the Company’s securities. Employee acknowledges and agrees that the Company may be
required to file a copy of this Release with the SEC.

8.

Non-Disparagement.

9.

(a)

For a period of three (3) years after the date of this Release, and to the fullest extent permitted by law, each Party
covenants and agrees that such Party shall not make or cause to be made any statements, observations, opinions or
communication of information (whether in written or oral form) that defame, slander or are likely in any way to harm the
reputation of the other Party or, in the case of the Company, any of its subsidiaries, affiliates, directors, or officers. This
Section shall not apply if a Party is compelled to testify in a legal proceeding, including, without limitation, any legal
proceeding between the Parties.

(b)

In the event that either Party is ordered by a court of competent jurisdiction or is compelled by subpoena to disclose any
information regarding the other Party, such Party may disclose that information without liability under Section 8(a);
provided, however, that the other Party is provided written notice of the information to be disclosed as far in advance of
its disclosure as is practicable.

(c)

Each Party understands and agrees that the other Party could not be reasonably or adequately compensated in damages in
an action at law for breach of the other Party’s obligations under this Section 8. Accordingly, each Party specifically
agrees that the other Party shall be entitled to temporary and permanent injunctive relief, specific performance, and other
equitable relief to enforce the provisions of this Section 8. This provision with respect to injunctive relief shall not,
however, diminish the right of either Party to claim and recover damages or other remedies in addition to equitable relief.
Provided, however, that any claim by the Company under this section shall not affect its obligations to Employee under
Section 1, 2 or 3 of this Release and Company shall be required to continue to pay all such obligations as they become
due, notwithstanding any such claim or determination of such claim by a court of law or otherwise.

Post-Employment Restrictive Covenants. Employee acknowledges and agrees that he is bound by and will strictly comply
with his post-employment restrictive covenant obligations set forth in Sections 11-14 of his Employment Agreement (the
“Restrictive Covenants”). Employee acknowledges and agrees that the Restrictive Covenants are reasonable and valid in
geographical and temporal scope and in all other respects and are necessary to protect the legitimate interests of the Company
and its Affiliates, that the Company would not have entered into the Employment Agreement in the absence of such restrictions,
and that any violation of Restrictive Covenant could result in irreparable injury to the Company.

10. Notices. Every notice relating to this Release shall be in writing and if given by mail shall be given by registered or certified mail
with return receipt requested. All notices to the Company shall be delivered to the Company’s Chief Executive Officer at ZIVO
Bioscience Inc., 2804 Orchard Lake Rd., Suite 202, Keego Harbor, MI 48320. All notices by the Company to Employee shall be
delivered to Employee personally or addressed to Employee at Employee’s residence address located at 13437 Redmonds Hill
Ct., Chelsea MI 48118, or such other address as Employee may designate. Either party by notice to the other may designate a
different address to which notices shall be addressed. Any notice given by the Company to Employee at Employee’s last
designated address shall be effective to bind any other person who shall acquire rights hereunder.
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11. Section 409A. This Release shall be interpreted to avoid any penalty sanctions under Section 409A of the Code. If any payment
or benefit cannot be provided or made at the time specified herein without incurring sanctions under Section 409A, then such
benefit or payment shall be provided in full at the earliest time thereafter when such sanctions will not be imposed. All payments
to be made upon a termination of employment under this Release will be made upon a “separation from service” under
Section 409A of the Code. For purposes of Section 409A of the Code, each payment made under this Release shall be treated as
a separate payment. In no event may Employee, directly or indirectly, designate the calendar year of payment. To the maximum
extent permitted under Section 409A of the Code and its corresponding regulations, the cash severance benefits payable under
this Release are intended to meet the requirements of the short-term deferral exemption under Section 409A of the Code and the
“separation pay exception” under Treas. Reg. §1.409A-1(b)(9)(iii). However, if such severance benefits do not qualify for such
exemptions at the time of Employee’s termination of employment and therefore are deemed as deferred compensation subject to
the requirements of Section 409A of the Code, then if Employee is a “specified employee” under Section 409A of the Code on
the date of Employee’s termination of employment, notwithstanding any other provision of this Release, payment of severance
under this Release shall be delayed for a period of six (6) months from the date of Employee’s termination of employment if
required by Section 409A of the Code. The accumulated postponed amount shall be paid in a lump sum payment within ten
(10) days after the end of the six (6) month period. If Employee dies during the postponement period prior to payment of the
postponed amount, the amounts withheld on account of Section 409A of the Code shall be paid to Employee’s estate within sixty
(60) days after the date of Employee’s death. All reimbursements and in-kind benefits provided under this Release shall be made
or provided in accordance with the requirements of Section 409A of the Code, including, where applicable, the requirement that
(i) any reimbursement shall be for expenses incurred during Employee’s lifetime (or during a shorter period of time specified in
this Release), (ii) the amount of expenses eligible for reimbursement, or in kind benefits provided, during a calendar year may
not affect the expenses eligible for reimbursement, or in kind benefits to be provided, in any other calendar year, (iii) the
reimbursement of an eligible expense will be made on or before the last day of the calendar year following the year in which the
expense is incurred and (iv) the right to reimbursement or in kind benefits is not subject to liquidation or exchange for another
benefit.
12. Governing Law/Jurisdiction/Attorney Fees. To the extent not preempted by Federal law, this Release shall be governed by
and construed in accordance with the laws of the State of Michigan, without giving effect to conflicts of laws. The Parties agree
that any legal proceedings will be instituted in the state and federal courts having jurisdiction in Oakland County, Michigan. The
non-prevailing party in any dispute under this Release will pay all costs and attorney fees of the prevailing party.
13. Counterparts. This Release may be executed in two (2) or more counterparts, all of which when taken together shall be
considered one (1), and the same Release and shall become effective when the counterparts have been signed by each party and
delivered to the other party; it being understood that both Parties need not sign the same counterpart. In the event that any
signature is delivered by facsimile transmission, such signature shall create a valid and binding obligation of the party executing
(or on whose behalf such signature is executed) the same with the same force and effect as if such facsimile signature page were
an original thereof.
14. Entire Agreement. This Release, when aggregated with the Employment Agreement, contains the entire understanding of the
Parties with respect to the subject matter hereof and together supersedes all prior agreements and understandings, oral or written,
with respect to such matters, which the Parties acknowledge have been merged into this Release.
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IN WITNESS WHEREOF, the Parties hereto have executed this Release as of the day and year first written above.
/s/ Philip Rice
Philip M. Rice II, Employee
ZIVO Bioscience, Inc.
By:
Its:
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/s/ Andrew Dahl
President and CEO

WAIVER OF 21 DAY NOTICE PERIOD
I have been provided with the Transition and Release Agreement (“Release”) between ZIVO Bioscience Inc. (the “Company”) and
Philip M. Rice II.
I understand that I have twenty-one (21) days from the date the Release was presented to me to consider whether or not to sign the
Release. I further understand that I have the right to seek counsel prior to signing the Release.
I am knowingly and voluntarily signing and returning the Release prior to the expiration of the twenty-one (21)-day consideration
period. I understand that I have seven (7) days from signing the Release to revoke the Release, by delivering a written notice of
revocation to the Company’s Chief Financial Officer at ZIVO Bioscience Inc., 2804 Orchard Lake Rd., Suite 202, Keego Harbor, MI
48320.
/s/ Philip M. Rice II
Philip M. Rice II
Dated: January 7, 2021
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ZIVO BIOSCIENCE NAMES KEITH R. MARCHIANDO AS CHIEF FINANCIAL OFFICER
KEEGO HARBOR, Mich., (January 7, 2021) – ZIVO Bioscience, Inc. (OTCMKTS:ZIVO) a biotech/agtech R&D company engaged in
the development and commercialization of therapeutic, food and feed additive products announced today that Keith R. Marchiando
joined the Company’s as Chief Financial Officer, Treasurer, and Secretary, effective January 1, 2021.
“We are delighted to welcome Keith to our executive management team as CFO. He is a seasoned financial executive with the expertise
the Company needs at this point to help ensure our success,” states Andrew A. Dahl, the Company’s President and Chief Executive
Officer. “His 25 years of leadership roles in financial operations and driving organizational change will make an immediate, positive
impact. With his deep functional experience and technical knowledge in many aspects of corporate finance, financial planning and
accounting, the board of directors and managers believe Keith has the required leadership capabilities to discharge his duties as Chief
Financial Officer and work with all stakeholders to move the Company forward.”
Marchiando joins ZIVO from New US Nonwovens, LLC, a contract manufacturer of personal care and home care products, where he
was Chief Financial Officer since August 2019. At US Nonwovens, he was responsible for all aspects of the company’s financial
activities, including strengthening corporate controls, implementing financial planning and developing the Company’s IT strategy. Prior
to Nonwovens, he had similar responsibilities in finance-related roles at multiple private and public companies. Mr. Marchiando earned
a Master’s Degree in Business Administration (MBA) in corporate finance from Carnegie Mellon University’s Tepper School of
Management and an undergraduate degree in finance and economics at Lehigh University.
Marchiando succeeds Phillip M. Rice II as ZIVO’s CFO. Mr. Rice stepped down as the Company’s Chief Financial Officer effective
upon January 1, 2021 and will work in a transition capacity through February 1, 2021. “The Company as a whole thanks Phil Rice for
his dedication and commitment to ZIVO,” says Dahl. “He served as ZIVO’s CFO for more than nine years, and his tireless efforts have
contributed to where we are today. We wish him much success in his future endeavors.”
About ZIVO Bioscience, Inc.
ZIVO Bioscience, Inc. (OTCQB:ZIVO) is a Michigan-based biotech/agtech company engaged in the investigation of the health and
nutritional benefits of bioactive compounds derived from its proprietary algal cultures, and the development of natural bioactive
compounds for use as dietary supplements and food ingredients, as well as biologically derived and synthetic candidates for medicinal
and pharmaceutical applications in humans and animals, specifically focused on the general benefits of autoimmune and inflammatory
response modulation.
Contact:
Investor Relations
(248) 452 9866 ext 150
ZIVO Bioscience, Inc.
Investor@zivobioscience.com

